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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  93 

[Docket  No.  21192;  Notice  No.  80-26] 

High  Density  Traffic  Airports 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). _ 

summary:  This  notice  sets  forth  a 
proposed  modification  to  the  provisions 
of  the  high  density  rule  which 
establishes  the  number  of  reservations 
or  “slots"  for  operations  (takeoffs  or 
landings)  at  high  density  airports.  The 
proposal  would  clarify  14  CFR  93.129 
which  allows  aircraft  operators  to 
obtain  additional  reservations  under 
certain  circumstances,  to  provide  that 
air  carriers  and  scheduled  air  taxis  may 
not  obtain  reservations  beyond  those 
specifically  allocated  by  section  93.123. 
This  proposal  is  necessary  for 
maintenance  of  orderly  operations  at 
these  airports  and  for  efficient 
utilization  of  the  navigable  airspace. 
DATES:  Comments  must  be  received  on 
or  before  January  2, 1981. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administation,  Offlce  of  the 
Chief  Counsel,  Attn.:  Rules  Docket 
(AGC-204),  Docket  No.  21192,  800 
Independence  Avenue,  SW., 

Washington,  D.C.  20591,  or  delivered  in 
duplicate  to:  Room  916,  800 
Independence  Avenue,  SW,, 

Washington,  D.C. 

Comments  delivered  must  be  marked: 
Docket  No.  21192. 

Comments  may  be  inspected  at  Room 
916  between  8:30  a.m.  and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edw'ard  Faberman,  Assistant  Chief 
Counsel  for  Regulations  and 
Enforcement,  (AGC-200),  Office  of  the 
Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
Telephone:  (202)  426-3073. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adoption 
of  the  proposals  contained  in  this  notice 
are  invited.  Communications  should 
identify  the  regulatory  docket  or  notice 


number  and  be  submitted  in  duplicate  to 
the  address  above.  All  communications 
received  on  or  before  the  date  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  change  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  rules  docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket.  The  FAA  requests 
that  interested  persons,  when  submitting 
comments,  refer  to  the  proposal  by  the 
sections  to  which  they  relate. 

Commenters  wishing  to  have  the  FAA 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  on  Docket  No.  21192.”  The 
postcard  will  be  dated,  time  stamped, 
and  returned  to  the  commenter. 

Availability  of  This  Notice 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rule  making  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 

Washington,  D.C.  20591,  or  by  calling 
(202)  42&-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedures. 

Backgroimd 

The  Federal  Aviation  Administration 
has  broad  authority  under  the  Federal 
Aviation  Act  of  1958,  as  amended 
(FAAct),  to  regulate  and  control  the  use 
of  navigable  airspace  of  the  United 
States,  Under  Section  307(a)  of  the 
FAAct  (49  U.S.C,  1348(a)),  the  agency  is 
authorized  to  develop  plans  for  and  to 
formulate  policy  with  respect  to  the  use 
of  navigable  airspace  and  to  assign  by 
rule,  regulation,  or  order  the  use  of 
navigable  airspace  under  such  terms, 
conditions,  and  limitations  as  may  be 
deemed  necessary  in  order  to  insure  the 
safety  of  aircraft  and  the  efficient 
utilization  of  such  airspace.  Under 
Section  307(c)  of  the  FAAct  (49  U.S.C. 
1348(c)),  the  agency  is  further  authorized 
and  directed  to  prescribe  air  traffic  rules 
and  regulations  governing  the  efficient 
utilization  of  the  navigable  airspace. 


Under  the  authority  of  this  statutory 
mandate,  the  FAA  promulgated  the 
"High  Density  Rule”  (14  CFR  93.121  et 
seq.]  in  Amendment  93-13  (33  FR 17896, 
December  3, 1968),  effective  on  April  27, 
1969. 

The  High  Density  Rule  designates  high 
density  traffic  airports  and  prescribes 
limitations  on  the  operations  that  can  be 
conducted  at  those  airports.  Section 
93.123  establishes  limits  on  the  number 
of  reservations  for  IFR  (Instrument 
Flight  Rules)  operations  that  may  be 
conducted  at  high  density  airports  and 
further  allocates  those  allowable  IFR 
reservations  among  specified  classes  of 
users  at  each  high  density  airport.  The 
preamble  to  the  amendment  described 
the  purpose  of  the  rule  in  terms  of ' 
effecting  the  efficient  utilization  of  the 
navigable  airspace,  stating  it  was  “to 
provide  relief  from  excessive  delays  at 
certain  major  terminals.”  Under  section 
93.129,  operations  in  excess  of  the 
number  allocated  for  reservation  at  a 
particular  high  density  airport  are 
presently  permitted  for  operators  who 
have  obtained  additional  reservations 
from  air  traffic  control  (ATC).  Generally, 
additional  reservations  are  granted 
when  the  aircraft  can  be  accommodated 
without  causing  significant  additional 
delay  to  the  allocated  operations  for  the 
particular  airport. 

In  discussing  the  basis  for  the  rule,  the 
following  was  contained  in  the  preamble 
to  the  original  NPRM  (Notice  68-20;  33 
FR  12580,  9/5/68): 

The  proposed  allocations  of  reservations 
reflect  the  obligation  of  the  Department  of 
Transportation  to  provide  for  efficient 
utilization  of  the  airspace  and  recognize  the 
vital  role  of  the  certificated  common  carriers' 
scheduled  operations  in  air  transportation 
*  *  *.  The  proposal  recognizes  a  greater 
priority  for  scheduled  air  taxi  operators  as 
they  are  also  common  carriers  of  the  public. 
The  proposal  takes  into  account  the  relative 
inflexibility  of  scheduled  operations 
compared  to  unscheduled  operations.  The 
proposal  accommodates  all  classes  of  users 
and  no  one  would  be  totally  denied  access  to 
any  of  the  named  airports.  The  proposed 
restrictions  will  affect  all  users  if  adopted. 

Discussion  of  the  Proposed  Rule 

The  High  Density  Rule  has  given  a 
greater  priority  to  certificated  air 
carriers  and  scheduled  air  taxi 
operators,  who  provide  common 
carriage  service,  in  accordance  with  the 
policy  of  recognizing  the  national 
interest  in  maintaining  a  public  mass  air 
transportation  system.  For  example,  at 
Washington  National  Airport,  80  percent 
of  the  “slots”  are  allocated  to  air 
carriers  and  scheduled  air  taxis,  while 
at  O’Hare  Airport,  the  percentage  is 
over  90  percent. 
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A  great  majority  of  the  IFR 
reservations  provided  for  by  the  Rule 
have  been  utilized  by  scheduled 
operations.  As  previously  mentioned, 
however,  allowance  under  the  rule  has 
specifically  been  made  to  provide  slots 
to  non-scheduled  operations.  This 
included  giving  a  specific  number  of 
slots  to  operations  conducted  by  those 
in  the  “other”  class  which  includes 
general  aviation.  The  basic  purpose  of 
14  CFR  §  93.129  was  to  allow 
unscheduled  operators  to  conduct 
operations  in  excess  of  those  permitted 
by  the  basic  allocation  when 
circumstances  permitted. 

Although  the  current  language  of 
section  93.129(a)  would  allow  any 
operator  (including  an  air  carrier  or 
scheduled  air  taxi]  to  obtain  additional 
IFR  reservations,  the  purpose  of  this 
section  was  not  to  expand  the  hourly 
IFR  reservations  available  to  air  carriers 
and  scheduled  air  taxis,  but  was  simply 
a  means  to  provide  some  flexibility  for 
those  ‘other”  operators  who  could  not 
obtain  or  had  no  need  for  daily  slots.  As 
indicated  in  the  preamble  to  the  original 
notice  of  proposed  rulemaking  (Notice 
68-20:  33  FR  12580,  9/5/68)  as  part  of  the 
discussion  concerning  giving  a  greater 
priority  to  common  carriers  providing 
scheduled  air  transportation: 

The  proposal  takes  into  account  the 
relative  inflexibility  of  scheduled  operations 
compared  to  unscheduled  operations. 

The  method  by  which  slots  are  obtained 
under  this  provision  (obtained  within 
short  period  of  time  from  which 
reservation  is  to  be  used)  combined  with 
its  clear  purpose  has  resulted  in  an 
eleven  year  record  of  it  not  being 
utilized  by  scheduled  air  carriers. 

Although  this  provision  has  been  in 
effect  for  over  11  years,  it  has  not  been 
necessary  until  this  time  to  amend  it  to 
make  it  clear  that  it  can  only  be  utilized 
in  accordance  with  this  original  intent. 
However,  one  carrier.  New  York 
Airlines  Inc.,  published  a  schedule  in  the 
OAG  under  which  it  proposes  to  operate 
two  flights  each  day  from  LaGuardia 
Airport  to  Washington  National  Airport, 
“subject  to  Air  Traffic  Control 
conditions.”  To  allow  scheduled 
operators  to  utilize  §  93.129  on  a  regular 
basis  as  a  means  of  supplementing  its 
authorized  IFR  slots,  as  proposed  by 
New  York  Air,  would  amount  to  an 
amendment  of  the  hourly  limitations 
contained  in  §  93.123.  Moreover,  with 
respect  to  National  Airport,  this  would 
be  inconsistent  with  the  Metropolitan 
Washington  Airports  Policy,  issued  by 
the  Secretary  of  Transportation  on 
August  15, 1980  (45  FR  62398,  September 
18, 1980],  as  well  as  with  the  final  rule 
implementing  that  policy,  issued  by  the 


Administrator  on  September  15, 1980  (45 
FR  62406,  September  18, 1980)  which 
have  clearly  delineated  the  number  of 
slots  to  be  utilized  by  air  carriers.  . 

Under  the  proposal,  §  93.129  would  be 
amended  to  clearly  provide  that 
scheduled  operations  of  air  carriers  and 
scheduled  air  taxis  are  ineligible  for 
additional  reservations  beyond  those 
allocated  under  §  93.123.  For  the 
purpose  of  this  section,  a  scheduled 
operation  would  be  defined  as  an 
operation  conducted  by  an  air  carrier  or 
scheduled  air  taxi  which  involves 
published  service  between  points 
regularly  served  by  that  air  carrier  or  air 
taxi  unless  the  service  is  conducted 
pursuant  to  the  charter  or  hiring  of 
aircraft,  or  is  a  nonpassenger  flight.  This 
rule  does  not  affect  the  provisions  in 
§  93.123(b)(4)  which  provide  that  second 
sections  of  scheduled  air  carrier  flights 
may  be  conducted  without  regard  to  the 
limitation  on  hourly  IFR  reservations.  As 
modified,  the  rule  would  allow  air 
carriers  to  utilize  §  93.129  on  an 
occasional  basis  for  positioning  of 
flights  or  to  replace  inoperative  aircraft, 
but  would  prevent  utilization  of  this 
section  to  avoid  the  operations 
limitations  of  §  93.123. 

Section  93.129(b)  which  provides  for 
additional  Visual  Flight  Rules  (VFR) 
operations  at  high  density  airports  when 
they  may  be  accommodated  without 
significant  additional  delay  does  not 
apply  to  air  carriers  or  scheduled  air 
taxis,  since  those  operators  are  required 
by  their  operations  specifications  to 
operate  under  IFR. 

Comment  Period 

Since  this  proposal  clarifies  the 
regulations  to  reflect  the  existing 
method  of  operation  at  the  high  density 
airports,  a  15-day  comment  period  is 
determined  to  be  suffrcient. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
93  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  93)  as  follows: 

PART  93 

§93.129  [Amended] 

1.  By  amending  §  93.129(a)  to 
substitute  the  words  “the  operation  is 
not  a  scheduled  operation  and  the 
operator”  in  lieu  of  the  word  “he”  in  the 
first  sentence. 

2.  By  amending  §  93.129  to  add  a 
paragraph  (c)  to  read  as  follows: 

***** 

(c)  For  the  purpose  of  this  section,  a 
scheduled  operation  is  any  operation 
conducted  by  an  air  carrier  or  scheduled 
air  taxi  which  involves  published 


service  between  points  regularly  served 
by  that  air  carrier  or  air  taxi  unless  the 
service  is  conducted  pursuant  to  the 
charter  or  hiring  of  aircraft  or  is  a 
nonpassenger  flight, 

(Secs.  103,  307(a],  (c),  313(a]  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C, 
1303, 1347  (a)  and  (c),  and  1354  (a)) 

Note. — ^The  Agency  has  determined  that 
this  document  is  not  a  significant  regulation 
under  Executive  Order  12044  as  implemented 
by  DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  Since  this 
regulatory  action  involves  the  issuance  of 
regulations  which  reflect  existing  practice, 
the  anticipated  impact  is  so  minimal  that  it 
does  not  warrant  preparation  of  a  regulatory 
evaluation. 

Issued  at  Washington,  D.C.,  on  December 
16, 1980. 

B.  Keith  Potts, 

Acting  Director,  Air  Traffic  Service. 

[FR  Doc.  80-39534  Filed  12-17-80;  11:54  am) 
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